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PROCEEDI NGS
(10:02 a.m)

CHI EF JUSTI CE ROBERTS: W'l |l hear argunent
first this nmorning in Case 10-507, Pacific Operators
O fshore v. Vall adolid.

M. Clenment.

ORAL ARGUMENT OF PAUL D. CLEMENT

ON BEHALF OF THE PETI TI ONERS

MR. CLEMENT: M. Chief Justice, and may it
pl ease the Court:

The straightforward question in this case is
whet her the Quter Continental Shelf Lands Act provides a
remedy for a worker injured in a forklift m shap on dry
| and. The answer is no. A worker injured on dry |and
from operations on dry land has a renedy in the State
wor kers' conpensation | aw, but not from OCSLA' s
extensi on of the Longshore Act to the outer continental
shelf. Indeed, both the benefits review board and the
Ninth Circuit here held that the accident occurred too
far inland for direct coverage under the Longshore Act.

CHI EF JUSTI CE ROBERTS: When you say on
| and, do you -- where do you put the 3-mle State
offshore limt? Does that count as |and under your
Vi ew?

VMR. CLEMENT: No, it wouldn't count as | and,
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ice. |If there were platfornms on there

that were thenselves treated as |and, that m ght be. |

think nost of the 3 mles fromshore is going to be the

navi gabl e waters and that m ght be covered, for exanple,

directly under

t he anomali es

t he Longshore Act. But as | say, one of

here is there was a direct Longshore Act

i nvol venent in this case, and the determ nati on was that

the facility here was too far inland for direct coverage

under the Longshore Act.

So therefore, the counterintuitive

proposition on the other side of the table today is that

i n extending t

he Longshore Act to the outer continental

shel f, Congress effectively created a boonerang effect

t hat caused the Longshore Act to apply further inland

than it otherw se woul d.

JUSTI CE KAGAN. M. Clenment, just to follow

up on the Chief Justice's question, if there is a

heli copter crash in the water, let's say it occurs 2.5

mles fromthe shore, is that covered? And simlarly

would it be covered if it occurred 3.5 mles fromthe

shore?

MR. CLEMENT: Well, Justice Kagan, | think

the best answer is both of those crashes woul d be

covered direct

Longshore Act

Iy by the Longshore Act because the

by its own terns, not extended by OCSLA,

Alderson Reporting Company
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covers the navigable waters, and both of those would be
accidents occurring in the navigable waters. And in the
part of this Court's opinion in the Pacific Operators
case addressing the DOSA claim this Court said that a
heli copter effectively when it's perform ng this kind of
ferrying function is a vessel. So | would think that
the right answer there is not that OCSLA extends the
Longshore Act, but the Longshore Act applies directly
under those circunstances.

JUSTI CE ALITO.  The curious thing about this
case is that the statutory | anguage seens to ne to speak
quite clearly to sonme theory of causation. Any injury
occurring as a result of operations conducted on the
outer continental shelf, that's -- that's causation.
Maybe it's but-for, maybe it's proximate, but it's sone
-- some species of causation. And yet nobody wants this
really to be -- neither you nor your adversary nor the
governnment wants this to be a -- to be based on
causation. Everyone wants to snuggle sonething el se
into -- into here -- into this.

MR. CLEMENT: Well, Justice Alito, let ne
talk first about the causation and then about the
smuggling if | can. As to the causation, | think there
is both causation in this 1333(b) and a situs

requi rement that both sides acknow edge. At a bare
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m nimum there has to be injuries resulting from
operati ons conducted on the shelf. And I think that

al one, that causation principle alone, if faithfully
applied, is enough to decide this case in our favor.
But | et nme address the smuggling, because | do think --

JUSTI CE SCALIA: G ve -- give nme an exanple
of a -- of an injury that occurs on the shelf that is
not a consequence of operations conducted. What -- just
beachconbers out there, or what?

MR. CLEMENT: Well, | think the best exanple
woul d be, Your Honor, is sonebody who's on the shelf but
they are not enployed in the relevant production
pur poses. And so you ni ght have --

JUSTI CE SCALI A: \What are they doing out
t here?

MR. CLEMENT: Well, you m ght have an
accountant out there. You m ght just have sone
enpl oyees who are out there whal e watching or sonething.

JUSTI CE G NSBURG. How many accountants go
to platforns?

MR. CLEMENT: Well, Justice G nsburg,
think it's worth recognizing -- | nmean, | don't know how
many go. | doubt very many go. But Congress passed
this statute at a tine where they didn't know the full

scope of the operations that would take place out on the

Alderson Reporting Company
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shelf. And so what they are trying to do is they are

trying to -- at the one point they are trying to limt

It to enployees who are engaged in the operations out

there that are designed for the production of the

m neral wealth of the shel f. And so |

sonme of the |anguage is directed at --

think that's what

JUSTICE GINSBURG: But if that

if that's

what Congress neant, then the enphasis should be on is

this person one who regularly works on the outer

continental shelf. The -- this worker

we're told was on

the outer continental shelf 98 percent of the tine.

VMR. CLEMENT: Sur e. And if he was at the --

on the Quter Continental Shelf at the tine of this

acci dent, he probably woul dn't have been injured.

But the one thing |I think the statute

clearly speaks to is not status, but it speaks to, as

Justice Alito suggested, at a mninmum a rel ationship

bet ween the operations that caused the injury and the

fact that those operations have to be conducted on the

shel f.

JUSTI CE SOTOVAYOR: But M.
JUSTI CE KENNEDY: But -- but
status or situs, then it seens to ne it would have made

nore sense, given the | anguage of the statute.

have hypotheticals. W have too nany,

Alderson Reporting Company
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quite common on oil rigs that the enployees bring sone

of the equi pnment back to the land, clean it, prepare it,

and so that they can bring it back to the next -- the

next shift on the rig. And some of thi

s machinery is

conplicated. It has springs in it. And suppose that

t he worker brings the machi ne back fromthe rig to the

| and, to the base of operations that is |and-based, and

is injured in repairing that machi ne?
no coverage?
MR. CLEMENT: No cover age,

think that's --

Under your view

Your Honor, and |

JUSTI CE KENNEDY: | think that's quite

difficult to square with the "as a result” | anguage,

because this is a result of the operati

on. Let's just

say the machi ne got broken because of the -- of the
operations, and there -- and he's fixing it and he's
I nj ured.

MR. CLEMENT: No, | disagree, Your Honor,

respectfully, and I think your way of |

ooki ng at that

hypot heti cal doesn't give sufficient inport to the

phrase "conducted on the shelf."” It's

- - what

Respondents want to do is they want you to | ook at the

statute as saying as long as there is an injury that

results from operations that have the purpose of

devel opi ng the outer continental shelf,
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And if that were enough | think the answer to

hypot heti cal would be that's covered.

But the statute very specifically says that

they have to be injuries as a result of operations

conducted on the shelf for the purpose of extracting the

m ner al

weal th of the shelf.

And so that first "on the shelf" | think

clearly nodifies the operations. Only operations

conducted on the shelf are covered by the statute.

JUSTI CE KENNEDY: Well the governnment -- the

governnment and the Ninth Circuit take care of that by

saying that the person has to have -- the injured

enpl oyee has to have spent substantial anount of tine on

the --

t hat .

Honor ,

cl ear

on the offshore operations, so you could add

MR. CLEMENT: Well, you can't add that, Your

because if there's one thing that is absolutely

about this statute it's that it doesn't include a

status test that |ooks for the predom nant place you

spend your

your

test.

tinme. And that's not --

JUSTI CE GI NSBURG: | thought your brief,

reply brief, said you -- you superinpose a status

You have the situs of the injury and then you

superinmpose status. So your test is not sinple state

of

pl ace of

injury.
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JUSTI CE KENNEDY: | agree. | thought you
had a back-up argunment --

MR. CLEMENT: Well --

JUSTI CE KENNEDY: -- in your -- in your
reply brief.

MR. CLEMENT: Sure. | nean, | have two
arguments and let me try to address both, which is to
say, on the causation point, if you | ook at just
causation and you don't have a site and a status
requi rement, then in that scenario there is no way to
get just the status test. And the only thing |I would
i mpl ore you to think about in that is, not only is it
not in the statute, but there is a statute that has a
status-based remedy that travels with the worker

wherever they go. |It's the Jones Act and it

10

specifically is witten in status ternms. And that was a

nodel that Congress had before it, but it specifically
rejected the admralty nodel for dealing with these
structures and adopted the nodel that has themtreated
as land --

JUSTI CE KENNEDY: Wbuld you call status --
If the test is where you spend a substantial anmount of
time working, is that what you call status?

MR. CLEMENT: That's their status test,

exactly.
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11
JUSTI CE KENNEDY: You -- but you call that

status?

MR. CLEMENT: | call that their pure status
test, which they thenselves cite to Chandris, which is a
Jones Act case. That just doesn't work. This was not
t he Jones Act.

Now, there is a test where we say that the
best reading of the statute is status plus situs. And
if I try to get this argument out, it's a little bit
conplicated, because | think the defect of this
argunent, if it has one, is it doesn't directly |eap out
directly from 1333(b) you have to read 1333(b) in
conjunction with both the rest of 1333 and in
conjunction with 903(a) of the Longshoreworkers' Act.

If you do that, I think you will see there
is a situs requirenent and a status requirenment. Let ne
start with the rest of the 1333. If you think about the
statute, the primary engine for applying Federal law to
the shelf is not 1333(b), it's 1333(a). It applies all
t he Federal law to the shelf.

But some statutes, it doesn't work and the
| ongshore Act is one of them |If you apply the
Longshore Act to the shelf w thout any nodifications, it
won't cover the shelf because it by its terns has a

situs requirenent that is limted to the navigable

Alderson Reporting Company
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waters and at that point the drydocks. So Congress has
to tailor the Longshore renedy to the reality of the
shelf and it does it in two ways.

One, it has this | anguage that everyone's
focused on that is sonething of a status requirenent in
that it limts the recovery to enpl oyees who are engaged
in certain activities, but the rest of the |anguage in
1333(b) is inportant. |It's these definitions 1, 2, and
3, and they effectively define terns in the Longshore
Act to make them work for purposes of extending it to
the shel f.

And the key definition is 3. 3 defines the
term"United States" when used in the geographical
sense, and it defines it to include the shelf, the
artificial islands, and the fixed attachnments thereto.
Now, that's a puzzle if you |l ook at 1333(b) in
I sol ati on, because it's defining the term"United
St ates” for geographical purposes and 1333(b) does not
use the term"United States" for geographical purposes.
But anot her statute does; it's 903. |It's the Longshore
remedy that's extended.

And 903(a) uses the term"United States."”
And 903(a) if you want to look at it is at page 96 of
the petition appendix. But that's the situs

requirement. The the situs requirenment of 903(a)
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unnodi fied limts recovery to the navigable waters and
drydocks. So if you take that definition from (b)(3)
and essentially superinpose it on 903(a), you then get a
remedy that has a situs requirenent; there's a recovery,
but only if the injury occurs on the navi gabl e waters,
drydocks, the shelf, artificial islands, and the
attachnments there to.

So it's -- as | say, it's a conplicated
argument and it doesn't stare you in the face if you
| ook at 1333(b) --

JUSTI CE SOTOMAYOR: Sorry. How does that --
how does that provide you situs on the adjacent waters.

MR. CLEMENT: | don't -- with respect,
Justice Sotomayor, | think you get that w thout OCSLA,
which is to say | think that there is a renedy under the
Longshore Act directly under the adjacent waters because
t he adjacent waters are navi gabl e waters.

JUSTI CE SOTOVAYOR: | see, sO you are saying
you don't even -- you're not going --

MR. CLEMENT: You don't need those, and that
just underscores that Congress in the statute is really
dealing with a very particular problemwith the shelf
and the artificial islands and platforns attached to
t hem

JUSTI CE SOTOVAYOR: How do you get to the

Alderson Reporting Company
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wat er above the shel f?

MR. CLEMENT: Sane way, Your Honor, which is
sayi ng they are navigable waters.

JUSTI CE SOTOVAYOR: I nstead of saying they
are part of the shelf?

MR. CLEMENT: Exactly, and they're not. The
statute | think couldn't be clearer about that because
1332 --

JUSTI CE SOTOVAYOR: | think the issue that
Justice Kennedy was alluding to was the exanple the
Ninth Circuit used: A pitcher on the nound throws a
basebal | and hits the batter. The situs is not the
nound, but the injury has occurred as a result of
pitching, and so he's com ng up with exanples and I
think that's what the Ninth Circuit was saying when it
was creating the test of the substantial nexus between
t he operation and the injury.

MR. CLEMENT: |'m --

JUSTI CE SOTOMAYOR: And that's the part of
your -- of your definition that gives no credence to
that possibility.

MR. CLEMENT: Well --

JUSTI CE SOTOVAYOR: You mmy be arguing that
as a factual matter what this nman was doing on | and was

not a substantial nexus. That's a different issue than
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providing a test that limts injury to an operation
solely on the shelf.

MR. CLEMENT: And if | could take that,
there's a couple of pieces to that, Justice Sotonmayor.
First of all, I would say that | think that the
hypot hetical, let's say, of a nut or sonething com ng
off the shelf and hitting somebody somewhere else is --
illustrates the difference between our primary argunment
and our back-up argunent. On a primary, sonmebody 00 if
the nut hits sonebody in the navigable waters, they
woul dn't recover from OCSLA; they would recover under
the Longshore Act directly because they were on the
navi gabl e wat ers.

On our back-up theory, that is a tight

15

proxi mate cause test, then I would say, yes, that person

can recover under OCSLA, but that is really a fortuitous

set of circunstances precisely because | wouldn't apply
a substantial nexus test, which seens to ne just an
invitation to kind of play around with -

JUSTI CE SOTOVAYOR: Well, you're not -- you
don't want a but-for test.

MR. CLEMENT: Certainly not.

JUSTI CE SOTOVAYOR: All right. You don't
want a proximte cause test.

MR. CLEMENT: | could live with a proxi mte

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

16

cause test as long as it is a proximte cause test that
is tailored to the statute. And what | nean by that is
| think if you | ook at the statute you can't have a
proxi mate cause test that doesn't take geography into
account .

And | think in particular, | think in a case
li ke this you have to ask yourself not just proxinmate
cause in the abstract, but were there operations
somewhere other than the shelf that were a nore direct
proxi mate cause of the injury? If that's the case, then
the renmedy lies in the law that applies to those other
oper ati ons.

JUSTI CE SOTOVAYOR: Does this neet your
definition of causation now?

MR. CLEMENT: \Vhat's that?

JUSTI CE SOTOVAYOR: This is a new version of
pr oxi mat e cause.

MR. CLEMENT: Well, you know, it's funny
because this Court has on nore than one occasion sort of
remar ked that "proximate cause" itself is a weird
formul ati on because "proxi mate" sounds like it has a
| ocation aspect to it. And we actually think for
pur poses of this statute that should be right. It's
proxi mate cause as tailored to this statute and the

policies of this statute and | think that would want to
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17
really take the geography into account.
JUSTI CE SCALIA: M. Clenment, | don't really
under stand proxi mate cause as applied to a -- a statute

that provides for automatic liability rather than
liability for negligence. To say that it's a proximte
cause of a particular act of negligence is one thing and
we have a whol e body of |aw that gives guidance for
that. But do you know of any other situation where we
tal k of proxi mate cause, sonething proximately caused by
operations? Not by a particular act of negligence or --
| don't know how to apply proximate cause to an

oper ati on.

MR. CLEMENT: Well, Justi.ce Scalia, | would
say two things. One is | do think there is anonmaly
here, but | do think you are not being asked to apply
proxi mate cause for purposes of assessing liability
because, as you say, strict liability is kind of
automatic liability.

But what | would say is you are being asked,
at | east under the back-up theory, to apply proxi mte
cause as a way of determ ning the geographi cal scope of
the statute. And that's anomal ous, but | don't think
it's so anomal ous that you wouldn't do it if you thought
that was the better way to read the statute.

That said, | do think that the best way to
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read the statute is consistent with the all the other
statutes as part of a jurisdictional puzzle. All of the
areas off of the shelf are governed, with the exception
of seanmen under the Jones Act, primarily as a matter of
geography. So --

JUSTICE GINSBURG: M. Clenent, if your
position is right then we have a worker who nost of the
time is doing work on a platformand he will be covered
or not depending on whether the injury occurred on the
shelf or on the land. So it's -- the other viewis to
say, what this person does nost of the tinme is what
counts. Then this worker would al ways be covered by
OCSLA and if you take your view, then one will be
covered by OCSLA, and another one who is doing the sanme
job is covered by a State -- a State -- you have a
variety of State workers' conpensation |aws as opposed
to a uniform | aw governing workers of this kind.

MR. CLEMENT: Well, two responses, Justice
G nsburg. First of all, this Court has already
confronted the objection that, well, if under OCSLA
wor kers woul d nmove in and out of coverage and it
rejected it in the Herb's Welding case. And I don't --
| think it's common ground -- well, maybe not, but it
shoul d be common ground that if you had a worker who was

injured on a State platform that that would not be
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covered by -- a State waters platform that that woul d
not be covered by OCSLA.

And again, that was an anomaly that this
Court confronted in Herb's welding and the Court said:
Yes, well, workers are going to nove in and out of
coverage, but that's what OCSLA says.

JUSTI CE KENNEDY: That brings nme -- | am
| ooki ng at petition appendix 96 -- 903(a) that you
referred us to. | wasn't quite sure of your argunent
with respect to this statute. This statute is a
Ssitus-based statute.

MR. CLEMENT: Yes, and it's the Longshore
Act .

JUSTI CE KENNEDY: But since Congress didn't
follow this nodel in the -- in subsection (b) that we
are looking for and used "as a result,” why doesn't that
show t hat Congress neant sonething different? | didn't
hear your argunment on that point.

MR. CLEMENT: Well, ny argunent --

JUSTI CE KENNEDY: | don't see, in other
wor ds, how 903 doesn't hurt you nore than it hel ps you.

MR. CLEMENT: It hel ps me because 1333(b)
doesn't apply a different nodel. It adopts this nodel.
It adopts and extends the Longshoreman Act to the shelf.

See, it's a mstake to read 1333 --
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JUSTI CE KENNEDY: But it doesn'

and that's not what (b) says.

t: it talks

and that's not what -

MR. CLEMENT: No, it tal ks about that as

part of extending the Longshore Workers' Act to the
shelf. It's inportant that, you know, you can't get --
| mean, 1333(b), like | said, is not a self-contained
of fshore workers workers' conpensation reginme. \Wat it
does is it extends the Longshore Wirkers' Act to the
shel f, including 903(a).

But what |'m saying is Congress recogni zed

20

that you couldn't just extend 903(a) and the rest of the

Act to the shelf w thout nodification, because then you

conme to this | anguage t hat

says you only get rel

ef

your injury occurred on the navigable waters or the

drydocks attached thereto.

So Congress in (b)(3)

changes the definition of the United States for

geogr aphi cal

superi npose this provision to the shelf,

but

purposes in a way that allows you to

reading it to say you only get a recovery if you are

| f

i nst ead of

i njured on the navigable waters including the drydocks,

you get a recovery if you're injured on the navigable

wat ers, including the shelf, the drydocks,

artificial

t he

i sl ands and the fixtures attached thereto.

JUSTI CE GI NSBURG. M. Clenent,
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back to -- you referred to Herb's Wl ding, but that was

a case -- it was a claimunder the Longshore Act, not an
OCSLA claim and the Court said it was expressing no
opi ni on on whet her 1332(b) covered the injury.

MR. CLEMENT: That's right. Herb's Welding
I's not a holding, but at the end of that opinion the
Court confronts this argunent that, isn't it odd that
sonebody woul d be noving in and out of coverage, and the
Court says that that is a product of OCSLA. And it
doesn't say it's a product of OCSLA generally; it says
particularly that it's a product of OCSLA' s extension of
t he Longshore Act.

And | do think that this-.objection about
peopl e nmoving in and out was answered by the Court in
Herb's Welding. | would also say, Justice G nsbhurg, the
second point | wanted to nmake in response to your
earlier question is, | understand that it m ght make
policy sense to have coverage that encapsul ates an
I ndi vidual no matter where they work. But the problem
Is that's not only a different nodel, that's the nodel
t hat Congress rejected. They thought |ong and hard
about having an admralty renedy, and presumably then
the Jones Act would apply, and if you were attached to a
vessel or a platformthen you woul d have coverage no

matter where you went.
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But that's not what they did. They
i ncorporated instead as their nodel the Longshore Act,
and the Longshore Act always had a situs requirenent.
So when Congress nakes a conscious effort to deal with
t hi s unusual geographical problemwith -- and solves the

problemw th the Longshore Act, which is sitting there
with a situs requirenment, and doesn't adopt the Jones
Act, which has a status-only requirenent, it seens very,
very, peculiar to adopt instead a nodel that would have
a status-only test. -

JUSTI CE G NSBURG. But Congress al so did not
adopt the proposal, the specific proposal to confine
OCSLA to situations in which State workers' conpensation
was unavai |l abl e.

MR. CLEMENT: And | think that's -- they
rejected that with good reason, Your Honor, because you
have to remenber that at this point they are living with
t he experience that this Court ultimately resol ved. But
they are living in real-time with the experience of
peopl e under the Longshore Act, which at that point did
carve out and limt the remedy, the federal renedy, only
when a State remedy was unavail able. And they were
wat chi ng that play out and it was a ness. People didn't
know i f they should bring a State case or a Federal

case, and at that point they were viewed as excl usive.
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So Congress had anple reasons to reject the idea that
we're going to only give a Federal renmedy if a State
remedy i s unavail abl e.

JUSTI CE SCALI A: \What reason did they have
to use the -- the termnology "as a result of" instead
of sinply saying that this act applies only with regard
to injuries on the platform which is what other
statutes did say? | mean, other statutes had a
geographi cal requirenment. \What a strange way to say it,
"as a result of operations.”

MR. CLEMENT: Justice Scalia, | don't know
whi ch other statutes you are tal king about. | nmean, the
ot her statute that nost plainly has a situs argunment is
t he Longshore Act, and that is precisely what they
extended to the shelf, as |I've argued. Beyond that,
it's true that sone of the other provisions of this Act
have slightly different wording, but I don't think
anything turns on that --

JUSTI CE KAGAN: But, M. Clenent, you are
asking us to just ignore six words in this statute,
right? You read the statute as any injury occurring on
the outer continental shelf, when in fact the statute
says "any injury occurring as a result of operations
conducted on the outer continental shelf,” and you give

a variety of arguments in your brief about what those
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Six words are supposed to do. They are supposed to
cover latent injuries, they are supposed to make sure
that the statute only covers things that happen in the
scope of your enploynent.

But your friends conme back and say the
statute did all those things anyway; these six words
woul d serve no function under your theory.

MR. CLEMENT: Justice Kagan, first of all,
iIt's interesting. The only way they can say that those
functions were perfornmed by the statute anyways is to
I ncorporate provisions of the Longshore Act, because
1333(b) itself doesn't take care of latent injuries, or
doesn't take care of, you know, who i~s in the scope of
their enploynent. All of that is taken care of in the
Longshore Act, which is why I think the best way to read
this is incorporating the Longshore Act and its situs
requirenment.

But beyond that, |I would never ask you to
make six words go away, never. Those words do play a
function, but the function they play is to make it clear
that the injury has to result of operations conducted on
the shelf for certain purposes. And that precludes an
enpl oyee accountant who is out on the shelf and injured
by sonet hing that has nothing to do with shelf

oper ati ons.
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JUSTI CE KAGAN: This goes back to Justice

G nsbhurg's question. She asked you how many accountants
are there on the shelf? One can't really inmagi ne that
Congress is witing this, this statute, and drafting
those six words in order to make sure that an accountant
who goes out to the outer continental shelf isn't

cover ed.

MR. CLEMENT: Justice Kagan, | would beg to
differ. And I think what you have to understand is, go
back in 1953 and when they -- | nmean, you can say
confidently that there aren't accountants on the shelf
because you have the benefit of 60 -- 60 years of
experience with -- post-1953 with what goes on, on the
shelf. Congress at this point is sort of |egislating
for a brave new world, and they don't -- they are trying
to provide for all of the occasions that may cone to
pass out on the shelf.

There is a great law review article that
actually provides this background, and it's witten by,
of all people, Warren Christopher, the Warren
Christopher, and it's in the Stanford Law Review, and it
was witten in Decenmber of 1953, and it's worth a | ook
because it captures this idea that they are kind of, you
know, |egislating for this brave new world out there and

they don't know who is going to be out there. They
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don't know if it is going to be all drill workers or if
there is going to be accountants and clerical workers
out there.

And so | think with that context, it's not
at all odd that they would use those six words to say,
ki nd of the way that Congress did later in 1972 in
i mposi ng the marine enpl oynment test for |ongshorenen,
it's like, |ook, we want to provide a | ongshore renedy,
but not to just anybody, any enployee who m ght happen
to be on the shelf; we want to provide it to those
peopl e who are essentially in the core operations that
are going on, on the shelf.

If I could reserve the balance of ny tinme.

CHI EF JUSTI CE ROBERTS: Thank you,

M. Clenent.

M. Pal nore.

ORAL ARGUMENT OF JOSEPH R. PALMORE
ON BEHALF OF THE FEDERAL RESPONDENT

MR. PALMORE: Thank you, M. Chief Justice,
and may it please the Court:

| would like to start off with the exchange
that Justice Kagan had with M. Clenment about the
| anguage that was used here in 1333(b), and I think the
contrast between the | anguage that Congress used in

1333(b) and the language it used in other provisions,
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nei ghboring provisions of 1333, is instructive.

And | would like the point the Court to
section 1333(c), which is on page 3(a) of the appendi x
to the governnment's brief. This is the provision
i nvol ving the National Labor Relations Act. And | think
this shows how Congress went about drafting when it
wanted to specify |egal consequences that would fl ow
froman actual event that took place in a particular
pl ace. So Congress extends the National Labor Rel ations
Act to any unfair |abor practice as defined in such act
occurring upon any artificial island. And it lists with
particularity the particular situses where the Nationa
Labor Rel ations Act woul d apply.

| f Congress had followed that nodel in
section 1333(b) it would be a very different statute.
It would have said, as Your Honor pointed out, with
respect to disability or death of an enpl oyee resulting
fromany injury on the outer continental shelf. |If
Congress wanted to additionally require -- have sone
ki nd of operations nexus, it could have said occurring
on the outer continental shelf as the result of
operations on the outer continental shelf.

Congress didn't do either of those things in
section 1333(b), and we think that contrast is -- is

quite instructive here. |It's also not the case --
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JUSTI CE KAGAN:. M. Palnore --

CHI EF JUSTI CE ROBERTS: Well, but it's a
little -- it's alittle different when you are talking
about a | abor practice and an activity that results in
an injury. Labor practice by its terms is going to have
applicability to a particular |location. So you would
expect themto use that type of |anguage. |t doesn't
carry the sanme negative inplication you are suggesting
under 1333(b).

MR. PALMORE: Well, I think that,

M. Chief Justice that, | think there is a contrast

bet ween 1333(b) and 1333(c) in terns of the specificity
with which Congress provided for where a particular
event woul d happen. There is no question that 1333(h)
has a situs requirenent, but it is a situs of operations
requi renment.

So when you are tal king about a situs of
operations, you are talking about a geographic zone
where operations take place, it nmakes sense that

Congress woul d have used this phrase "on the outer

continental shelf."™ Now, the outer continental shelf
itself is a defined termin the statutes. 1In 1335(a)it
applies only to the subsoil and seabed. It doesn't

include artificial installations put on top. So we are

tal ki ng about a general zone, a general geographic zone
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where the operations take place, and then Congress
wanted to provide benefits for injuries that result from
t hose operations.
JUSTI CE ALI TO.  Suppose the facts of this
case were changed a little bit so that the Respondent,
I nstead of spending 98 percent of his time on an oil rig
doing things that he did there, actually spent only 20
percent of his tine there and he spent 80 percent of his
time on | and doi ng what he was supposed to be doi ng at
the time of the accident. This particular operation
produced so nuch scrap netal he had to spend 80 percent
of his tinme going around with a forklift gathering it
up. Now, would this case cone out the same way then?
MR. PALMORE: We don't think so, Your Honor.
JUSTICE ALITG  Then how does that -- |
don't see how you get this result out of the statutory
| anguage, because the causal connection between the
operations on the shelf and the accident are precisely
the sanme in the two situations. Whether he spends 98
percent of his tinme on the rig or 2 percent of his tine
on the rig, it makes no difference whatsoever in the
causal rel ationship.
MR. PALMORE: Because we think it's a
m stake in the context of a workers' conpensation schene

to look at this as kind of a snapshot in time. W think
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t hat when you are tal king about a workers' conpensation
schenme, the kind of causation that is relevant is the
causation caused by the enpl oynent relationship itself.
So if someone's spending, like M. Valladolid, is
spending 98 percent of his tine on the shelf, he is he's
uni quely exposed to the hazards of work in that

danger ous environment.

JUSTI CE SCALI A: The trouble with that is
It's not what it says. It says "as a result of
operations."”

MR. PALMORE: And we think that --

JUSTI CE SCALIA: | don't -- you know, |
woul d think he doesn't even have to be an enpl oyee, does
he?

MR. PALMORE: He does have to be an
enpl oyee. That's a -- only enployees are entitled to
benefits. But | think the definition of "enployee" or
really the related definition of "enployer” is
I nstructive on this question. |If you |ook at the
definition of "enployer™ in 1333(b)(2), this is on page
3a of the governnment appendix, the term "enpl oyer"” neans
"an enpl oyer any of whose enpl oyees are enployed in such
operations.” It's somewhat of a circular definition,

But there's a focus here on enpl oyees who are engaged in

such operations. Those are enployees |like M. --
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JUSTI CE KAGAN: M. Pal nore, you are asking

us to ook at the relationship between the enpl oynent
and the shelf activities, and the statute asks us to
| ook at the relationship between the injury and the
shelf activities. And those nay be two different things
and seemngly are two different things in the
hypot hetical that Justice Alito gave you.

MR. PALMORE: And the Ninth Circuit viewed

-- viewed injury in the way that Your Honor and Justice

Alito are suggesting. And | would -- and that is our
back-up position. | think both sides here have back-up
positions. | would submt that the back-up positions
are where -- -

JUSTI CE KAGAN: The back-up positions my be
better than the primary positions in this case, you
know?

MR. PALMORE: | think the back-up positions
really also differ with each other only in a matter of
degree, not --

JUSTI CE SCALI A: VWhat is the back-up
position that is so nmuch better here? Wat is it?

MR. PALMORE: Well, | don't -- to be clear,
we don't think it's better. W think that the category
of off-shelf injuries that should be covered are those

that are suffered by workers who spend a substanti al
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anount of time on the shelf. The back-up position is
the, in our view, is the Ninth Circuit position, which
I's the substantial connection between the injury and
operations on the shelf. It doesn't strike nme as that
different from M. Clenment's back-up position

JUSTICE ALITO. Well, the trouble is that |
have no idea what that means. Now, they have the
exanpl e of an accountant on | and who spends all of his
time doing accounting work for the -- for the oil rig.
VWhy isn't there a substantial connection there? Wre it
not for the operations on the oil rig, this guy would be
out of work or he would be doing sonething conpletely
different. | don't understand that. -

MR. PALMORE: Well, that's the -- that would
be an expansive but-for test of the kind that at | east
sone | anguage in the Third Circuit's opinion in Curtis
woul d support. We think that that sweeps too broadly.
We think a proxi mte cause, however, sweeps too
narrow y, and Justice Scalia's exchange with M. Clenent
hi ghlighted this. Proximte cause is a --

JUSTI CE SOTOMAYOR: So substantial nexus is
just right?

MR. PALMORE: We think substantial,
subst anti al nexus, substantial connection. W think,

t hough, that it would be a mstake to | ook at only the

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

33

snapshot in time. There is sonme |anguage in the Ninth
Circuit decision which -- which m ght suggest that. W
think --

JUSTI CE SOTOVAYOR: Do you accept your
adversary's position that whatever causal -- you have
to, given your status test. Where are you draw ng your
status test fron? Meaning, obviously it's not fromthe
| anguage.

MR. PALMORE: Well, I think I would submt
that it is fromthe | anguage, Justice Sotonmayor, because
we think that the | anguage has to be understood in the
context of workers' conpensation. This is not a
tort-based fault regine. This is a workers'
conpensati on schenme. Wirkers' conpensation schenes are
based on the relationship between enmpl oyer and enpl oyee,
and they cover injuries that arise out of and in the
course of enploynent. So the kind of causation that
matters in a workers' conpensation schene is the
causation that flows fromthe worker relationship
itself, the workplace relationship itself.

JUSTI CE SOTOVAYOR: You're not -- | would
have just thought you would have taken it out of (b)
subdivision (2), the term "enpl oyer," al nost the
obverse, neans an enployer -- neans an enpl oyer any of

whose enpl oyees are enployed in such operations.
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MR. PALMORE: Thank you, Justice Sotomayor.

| think that is the second point. | think that textual
provi sion provides support for the fact that Congress
was particularly focused on those enpl oyees who were
uni quely exposed to the hazards of work on the shelf.

CHI EF JUSTI CE ROBERTS: What if -- But what
i f that exposure is not pertinent to what they are
doi ng? Let's take the individual, 98 percent of the
time on the rig and 2 percent on |and, and an energency
cones up and they need a new part and they say: Here,
go -- you know, go drive to Reno where they have a new
part and bring it back. And he skids off the road and
is injured. |Is he really covered by -the O fshore Act?

MR. PALMORE: We think he is because that is
a worker who is uniquely exposed to those hazards
of fshore and he shouldn't --

CHI EF JUSTI CE ROBERTS: Well, so he is -- he
is injured by a hazard on the road to Reno. He's -- |
don't know how many mles that is fromthe offshore, and
yet he's still covered by the O fshore Act?

MR. PALMORE: Yes, Your Honor, because we
think that -- and here the contrast with the underlying
Longshore Act is inmportant and Justice Kennedy's
questions of Justice -- of M. Clenment highlighted this.

It's quite an unusual thing for a workers' conpensation
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statute to have a situs-of-injury requirenent. The
Longshore Act is the sole exanple of which |I'm aware,
and it has it for historical reasons based on this
Court's decision in Jensen.

And it has a provision that is quoted on
page 19 of the governnent brief, that provides coverage
for disability or death, but only if the disability or
death results froman injury occurring upon the
navi gabl e waters. That was clearly in front of Congress
at the time that it adopted OCSLA, because it was
I ncorporating that statute and applying it in the outer
continental shelf context. And it's quite telling that
Congress did not use that but-only-if formulation.

JUSTI CE SCALI A: Yes, but M. Clenent says
that -- and we can argue about whether the | anguage does
it or not, but the system he conmes up with he says
creates a very sensible division. You're either under
t he Longshore Act or you're under this act. And whereas
I n your situation, you can be under both, can't you?

MR. PALMORE: Yes, in sone situations.

JUSTI CE SCALI A: Well, why does that nake
any sense?

MR. PALMORE: Because the kind of certainty
-- We think our test is actually nmuch easier to

adm ni ster and provides greater predictability in this
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sense.

JUSTI CE SCALI A:  \Which one prevails when
t hey both apply? Are there any differences between the
two?

MR. PALMORE: Well, there's -- Congress
contenpl ated, expressly contenpl ated, that there woul d
be overl appi ng coverage and adopted a provision in
903(e) of the Longshore Act to provide for offsetting
payments when there is overlap. Overlap is a fact of
life in this area.

JUSTICE BREYER: | think the question is, is
there any difference between the two.

MR. PALMORE: Well, in this case the Federal
benefits were nore generous than the State benefits.

JUSTI CE BREYER: VeI, why wouldn't they

have been -- | nean, as | understand it, if a person of
a certain set -- it's the sane set in both, virtually,
the sanme set of people -- where they are injured on

navi gabl e waters or piers and docks and so forth, it's
the Longshore Act. And if you are on the platform it's
this act, so far. And the benefits are the sane.

MR. PALMORE: Correct.

JUSTI CE BREYER: Okay. So the only thing
t hat extending this does, | think he says, is inmagine a

person who worked on a platformgoes to get sone
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platformbits repaired mles fromthe sea. Now, that
person woul d not be covered by Longshore Act, would he?

MR. PALMORE: Woul d not.

JUSTI CE BREYER: No. And he woul d be
covered by this if they're right, but not if Clenment is
ri ght.

MR. PALMORE: Correct.

JUSTI CE BREYER: Ckay. So he's sayi ng what
point was there for Congress to do that?

MR. PALMORE: Because we thought that
Congress intended this to function in the way that other
wor kers' conpensation schenes function, both at the tine
t hat OCSLA was adopted and today, whi-ch is that the
coverage provides conprehensive benefits fromthe start
of the work day to the end of the work day.

JUSTI CE BREYER: Let ne give you an exanpl e.
It mght help. A longshoreman is working on a dock.
Someone tells him There is a winch here that is
broken; take it to the plant to have it repaired, which
is 100 mles inland. He does it, and he's hurt at the
plant. He is not covered, correct.

MR. PALMORE: Under the Longshore Act,
correct.

JUSTI CE BREYER: Yes, that's right. So he's

not covered.
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MR. PALMORE: Correct.

JUSTI CE BREYER: But if the same thing
happens on the platform under your theory he is
covered. Now, your opponent is asking a reasonable
gquestion. That seens to be about the only difference
that he can think of, whether it's the one act or the
ot her, and why woul d Congress have done that? That's
his question, and | would like to hear the answer.

MR. PALMORE: Because in that situation,
Justice Breyer, the Longshore Act's strict
situs-of-injury requirenent is the exception, not the
rule. That is unusual and really unprecedented in
i mposing a situs-of-injury requirenment in the context of
a wor kers' conpensation schene. At the tine of OCSLA --
at the tinme OCSLA was adopted in 1953, States had nearly
uniformy noved away fromthe tort theory of workers'
conpensati on coverage that would apply benefits --

JUSTI CE BREYER: Your answer is basically
there are many statutes like this, they all have sone
kind of OCSLA type requirenent, it's the Longshore Act
t hat was rather stingy, and we don't know why.

MR. PALMORE: No, we do know why.

JUSTI CE BREYER: \Why?

MR. PALMORE: It was stingy for historical

reasons - -
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JUSTI CE BREYER: Because of the workmen's
conpensation?

MR. PALMORE: It was based on this Court's
decision in Jensen, and there is a whole |ong and
tortured history there, and that explains why Congress
did that.

But when Congress took the unusual step of
i mposing a situs-of-injury requirenment in the context of
a workers' conpensation scheme, it did so in express
terms with this "but only if" --

JUSTI CE SOTOVAYOR: Woul d the worker who
went to the factory be covered by State worknen's conp?

MR. PALMORE: Yes, just l|ike the worker on a
fixed platformon the outer Continental Shelf would al so
be covered by State workers' conp. Private Respondent
cites the Bobbitt case from California that says
California workers' conp doesn't have a -- location
requi rement --

CHI EF JUSTI CE ROBERTS: I'msorry; | don't
understand the answer. So he's covered by both?

MR. PALMORE: Yes.

CHI EF JUSTI CE ROBERTS: Oh.

MR. PALMORE: Overlap -- a certain degree of
overlap is a fact of life in this area. Section 903(e)

accounts for that by allowng for offsetting paynent, so
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there is -- never going to be double recovery, and
903(e) really just endorsed the historical practice of
of fsetting paynents that was discussed by this Court in
the Cal beck case. So that there has al ways been sone
degree of overl appi ng cover age.

At the time of -- OCSLA was adopted in 1953,

this Court in Davis had recognized that even under the
Longshore Act itself there was a tw light zone of
over | appi ng cover age.

JUSTI CE SCALI A:  \When -- when you are
covered by both the Longshore Act and State worknens'
conp, can you provide under either one?

MR. PALMORE: You -- you-m ght proceed under
either one if you are covered by either one, but what is
quite, Justice Scalia, is you can't collect --

JUSTI CE SCALI A:  You can't get over --

MR. PALMORE: -- under either one, or if you
do, you -- there are going to be contingent offsets.

JUSTI CE SCALI A: But you think you could
proceed under the State law if you choose.

MR. PALMORE: Yes, Your Honor.

JUSTI CE KENNEDY: Do we -- do the courts
gi ve sone deference to the director's position?

MR. PALMORE: May | answer, M. Chief

Justice?
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CH EF JUSTI CE ROBERTS: Pl ease.
MR. PALMORE: Yes. In this Court's decision
i n Ranbo, the Court said that the director's
interpretation of the statute is entitled to Skidnore
def erence.
CHI EF JUSTI CE ROBERTS: Thank you, counsel.
M . Frederick
ORAL ARGUMENT OF DAVID C. FREDERI CK
ON BEHALF OF THE PRI VATE RESPONDENT
MR. FREDERI CK: Thank vyou,
M. Chief Justice, and may it please the Court:
| would like to shift sonme focus to what
woul d have happened if M. Valladolid had worked on a
floating platforminstead of a fixed, because the lawis
clear that if the platformwas floating he would be a
Jones Act seammn, and under this Court's cases if he
were injured on | and he woul d have a Jones Act renedy.
So the only anomaly here is that he happened to be
working on a fixed platform 98 percent of the tinme and
the question is whether the perm ssive workers'
conpensation benefits provided under OCSLA carry with
hi m when he happens to be injured on land as a result of
the shel f operations.
JUSTICE SCALIA: | don't think that's an

anomaly. | nmean, you know, if it's a floating platform
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it's a vessel. It's the difference between a vessel and
a dock. Is it an anomaly that you are -- you are
covered under the Longshore Act if you are injured on a
dock, which is fixed, but you are not -- you're covered
under the Jones Act instead if you are on a vessel,
which is not fixed?

MR. FREDERI CK:  Your question, Justice
Scalia --

JUSTI CE SCALI A: That doesn't seemto ne
li ke an anomaly at all.

MR. FREDERI CK: Well, let me answer your
question this way, Justice Scalia.

JUSTI CE SCALI A: How many floating platforns
are there, anyway?

MR. FREDERI CK: There are a nunber of
floating platfornms in the Gulf of Mexico. They're
operating on the outer continental shelf as well as on
the Western Pacific --

JUSTI CE SCALIA: And they're covered by the
Jones Act?

MR. FREDERI CK: Yes. That's correct.

JUSTI CE SCALI A:  They should be; they're
vessel s.

MR. FREDERI CK: But the point is that they

get a Jones Act renmedy if they happen to be injured on
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| and. So, M. Chief Justice, under your hypothetical,

if the Jones Act seaman is driving to Reno and there is
an accident, he is covered under the Jones Act and gets
to have a Jones Act renedy notw thstanding that the
injury has nothing to do with his service on the vessel
I tsel f.

JUSTI CE SCALIA: You're -- you are not
proposing to elinnate that anomaly?

MR. FREDERI CK: No, what |I'm saying is that

t he --

JUSTI CE SCALI A: You are saying wherever you
are injured, so long as you are on a -- a platformyou
are -- | don't think so.

MR. FREDERI CK: If the work is substantially
rel ated and the causal connection goes to the enpl oynent
relationship to the operations, the worker is covered
under OCSLA.

JUSTI CE SCALI A: So you still have an
anonmal y.

MR. FREDERI CK: There is --

JUSTI CE SCALIA: Sonetinmes it will be
covered; sonetinmes it won't be.

MR. FREDERICK: It is to be sure a nore
confortable fit to the actual |anguage of the statute

t han i nposi ng and superinposing a situs-of-injury
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requi rement which is nowhere to be found in section
1333(a).

JUSTICE GINSBURG. |Is there any injury on
|l and in the course of enploynent that would not be
covered by OCSLA where we have a worker of this kind who
spends 98 percent of his tine on the Quter Continental
Shelf -- the injury, however, is on land? 1|s there any
case where such a worker who predom nantly works on the
outer continental shelf would not be covered by OCSLA in
your Vi ew?

MR. FREDERI CK: Well, if the work is arising
out of the course and scope of enploynment, which is the
natural way that these workers' conpensation regines
work, and it is related to the shelf operations, our
subm ssion is yes, he is covered under OCSLA.

JUSTI CE G NSBURG. So then what you are
really saying is -- it's not your test but maybe the
governnment saying we |look to see, is this person
dom nantly working on the outer continental shelf?

MR. FREDERI CK: That -- that's correct,
Justice G nshurg. It's the easiest-to-adn nister test,

t oo, because the way workers' conpensation insurance
wor ks, the enployer will, based on the payroll of the
wor kers who are out on the shelf and its overal

payroll, will pay workers' conpensation prem uns and
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under the Departnment of Labor regulations it will add an
endorsement for those workers whose status it controls,
woul d be covered under OCSLA and thereby get the higher
Federal benefit.

JUSTI CE SCALIA: So if you work only 20
percent of your tinme for this -- this drilling conpany
on - on the -- on the platformbut it so happens that
you are injured on the platform you know, a bolt cones
of f and strikes you, you are not covered?

MR. FREDERI CK: Well, our subm ssion woul d
be he woul d be covered because he's directly injured as
a result of the operations on the shelf. It's a
factor --

JUSTI CE SCALI A Well, then -- then you are
not applying the -- the enploynent test. | nean, you
either are or you are not.

MR. FREDERI CK: Well, that person is going
to be covered under our subm ssion because it's a
two-part inquiry. You look at the nature of the
rel ati onship and you | ook at the nature of how the
i njury came about, and under those circunmstances we
agree with the governnent that if sonmebody is -- if an
enpl oyee is out on the platformand is injured as a
result of operations that person is covered.

JUSTI CE SCALI A: Heads | win, tails you
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| ose, right? We -- we -- we have a situs-of-the-injury
test when you have less than your -- a majority of your
work on the platform but we don't have a situs test
when the mpjority is on the platform

MR. FREDERI CK: | woul d suggest that the
I ncongruity --

JUSTI CE SCALI A: How do you get that out of
this statute?

MR. FREDERI CK: It's even greater under
their hypothetical with the helicopter worker, because
they want to get the person who's riding in the
hel i copter out to the shelf covered under the Longshore
Act, but that flies directly in the flace of this Court's
holding in Herb's Welding that when he is on the fixed
pl atform he doesn't get |ongshore benefits. And so
here under their hypothetical --

JUSTI CE SCALIA: Was it the Longshore Act?
| -- I thought -- | thought it was the Jones Act that
t hey were covered in the helicopter.

MR. FREDERI CK: No. Under his subm ssion
his subm ssion is that when they fly out on a helicopter
and they crash in the water they get |ongshore benefits.
But if they actually nmade it to the platformunder this
Court's holding in Herb's Welding they would not get

| ongshore benefits.
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CHI EF JUSTI CE ROBERTS: Well, | nmean, both
positions --

MR. FREDERICK: If they were in State
territorial waters.

CHI EF JUSTI CE ROBERTS: Both positions, M.
Frederick, are vulnerable to particular hypotheticals.
You have inprecision as to what it nmeans to spend nost
of your time on the -- on the shelf, and they have their

own problenms. What do you do with sonmebody who's -- 3
nmont hs he's on the shelf, and then 3 nonths he's back --
back on land 3 nonths? Does it depend when the injury
occurs, whether it's when he's on the |land part of his
job or on the shelf part?

MR. FREDERI CK: The way this Court handl ed
t hat under in seaman context under Chandris was to | ook
at the totality of the circunstances of the worker's
enpl oynent, and that seens to be --

CHI EF JUSTI CE ROBERTS: | have given you al
the totality. He is working 3 nonths, and then he's --
you know, it's seasonal or sonmething, and 3 nonths he is
on -- on the land. That is the totality of the
ci rcumst ances.

MR. FREDERI CK: He woul d be covered.

CHI EF JUSTI CE ROBERTS: \Why?

MR. FREDERI CK: Because he's the kind of
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person that Congress would want to provide coverage to
under Federal worker -- mnd -- renmenber, in --

CHI EF JUSTI CE ROBERTS: How do you know it's
the kind of person? | thought your |ine was whether or
not he spends nost of his tine on the shelf or nost of
his time somewhere el se.

MR. FREDERI CK: That is actually substanti al
work. We don't disagree with the governnment's adoption
of a Chandris 30 percent |line. That seens appropriate
in light of the fact that many of these workers cone on
for two weeks and off for two weeks. They are worKking

12- hour shifts while they are out on the rig. It seens

appropriate that the coverage should-.-go with them when

they are --

CHI EF JUSTI CE ROBERTS: 30 percent is the
l'i ne.

MR. FREDERI CK: That's what the -- the
governnment -- | have no brief to defend,

M. Chief Justice, in terms of where that line is,
because ny client's husband --

CHI EF JUSTI CE ROBERTS: | know, but we would
li ke to have a test that we apply to your situation, and
it's nice to know, you know, maybe 30 percent | guess is
as good as any.

MR. FREDERI CK: The point that Congress is
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trying to get at -- and these are platfornms that were
covered by State workers' conpensation in 1953 -- was to
extend the nore generous Federal benefits to encourage
an industry that was a nascent industry to devel op the
resources of the outer continental shelf, to provide
uniformty, to provide benefits to the workers who were
exposed to the perils that were out on the platform so
it makes sense, we submt, that when those workers who
are subjected to those circunstances have the sane
Federal benefits. And they are substantial benefits.

My client, for instance, got a one-tine |lunp
sum paynment of $42,000 for the death of her husband, as
opposed to the Federal benefits that -would be
approxi mately $466 per week during the remai nder of her
period as a widow, and the State benefits would be
credited agai nst any Federal benefits that she woul d be
getting in the future. But it's -- it is a substantia
dimension to the Iife of a worker out on the shelf.

JUSTI CE KAGAN: Suppose, M. Frederick, that
we find that we can't find your status test in the
| anguage of the statute, and then what this statute
seens to give us is instead a causal test, and that the
cause i s whether operations on the outer continental
shel f caused the injury in question. So what's your

best argunent for how operations on the shelf caused the
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injury in this case?

MR. FREDERI CK: The scrap netal that M.
Val | adolid was charged with noving at the tinme of his
the death was very likely the sane scrap netal that he
personal |y had taken off the shelf, or someone in his
position woul d have taken off the shelf. And to Justice
Kennedy's point, the equi pnment is heavy, dangerous,
difficult equipment. Just the fact that it is noved off
the shelf for a cleaning -- scrap, for renmoval, et
cetera, is an immterial difference.

In their reply brief, they concede that an

oil spill worker who's cleaning up the oil spill from an
of fshore event is going to be covered under a -- what
they call a proxi mte cause standard -- under any Kkind

of substantial connection proxi mte cause. Proximte

cause is a legal policy that determ nes how you want to

limt the scope of the injuries that woul d be covered.
In a workers' conpensation schene,

Justice Scalia, you are conpletely right it makes no

sense. And so if you adopt some kind of substanti al

connection, it has to be very |loosely related. As the

Court in the FELA context last termheld in CSX v.

McBri de, where you have a negligence standard, it nakes

even nore sense to have a very rel axed standard of

causati on under workers' conpensation.
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JUSTI CE SCALI A: | -- if -- 1 assune that

the Act would al so apply under your analysis to a -- an
I ndependent contractor, a trucker, who carries this
heavy -- heavy steel to the place where this worker
worked on it, right?

MR. FREDERI CK: | don't think so.

JUSTI CE SCALI A:  Well --

MR. FREDERI CK: You have to be an enpl oyee.

JUSTI CE SCALI A: He would not be carrying
the steel had it not been for the -- for the operations
on the shelf.

MR. FREDERI CK: It has to be an enpl oyee.

If -- if -- your hypothetical is the-independent
contractor on land, it has to be an enployee in order to
be covered. And that person doesn't qualify, which
creates another set of difficult lines to draw under the
Longshore Act, where you also have to be an enpl oyee,
and i ndependent contractors are not covered.

JUSTI CE SCALI A: He woul d be covered if --
if -- he were enployed by the -- by the firmthat
operates the platform right?

MR. FREDERI CK: If you could give ne the
rest of the facts of your hypothetical, Justice Scali a.

JUSTI CE SCALI A:  Well -- it's just the guy

that drives the truck that takes the steel to the place
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where your client worked on it.

MR. FREDERI CK: Not covered, because that
person is not directly substantially working on shelf
operations --

CHI EF JUSTI CE ROBERTS: Unl ess he spent 30
percent of his tinme on the shelf. Then he's covered.

MR. FREDERI CK: Yes. Because those workers,
t hose workers -- | think it's hard to i magi ne the kinds
of --

JUSTI CE KENNEDY: The 30 percent over the
time of his career, or that nonth or in a year?

MR. FREDERI CK: This Court's articulation of
t hat standard, Justice Kennedy, in the Chandris test has
been the subject of litigation in the |Iower courts, and
my understanding is that the courts have kind of worked
out the various factors and standards that go into the
nature of the enploynment standard --

JUSTI CE GI NSBURG. You -- you are talking
about the Chandris standard that that -- the seaman's
relationship to the vessel nust be substantial in nature
and duration --

MR. FREDERI CK: Correct.

JUSTICE GINSBURG. And that's a kind of a
vague -- what is substantial is the problem we have

here? What is that --
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MR. FREDERI CK: That's correct. And the

nature -- you know, if I could -- I'"msorry, did you
want - -

JUSTI CE GI NSBURG: Yes, so how have courts
worked this out? What is a substantial relation to the
vessel ?

MR. FREDERI CK: As | understand the case
| aw, Justice G nsburg, there are a range of factors that
go into the nature of the sea workers' relationship to
the vessel, and they go to -- they go to duration, they
go to the performance of duties in the conpletion of the
m ssion of the vessel and the like. And there are a
range of standards. Obviously, the facts of each crew
menmber is difficult to unpack in a hypothetical at this
time.

CHI EF JUSTI CE ROBERTS: Oobviously, it's a
real m shmash, and maybe that's what we are -- we are
stuck with. How does this work as a practical matter?
' massum ng the conpani es get insurance to cover their
ri sks here.

MR. FREDERI CK: Correct.

CHI EF JUSTI CE ROBERTS: Who deci des -- mmybe
the insurance conmpany will underwrite how nmany people
spend what percentage of time where?

MR. FREDERI CK: And as a practical matter,
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M. Chief Justice -- and | don't represent the insurance
conpany here -- but the way | understand that it works

I's that on an annual or on a periodic basis, the conpany
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and the insurance conpany get together through sone

audi ting process where there is verification of the

wor kers who are OCSLA workers and thereby get the

| ongshore benefits, and the conpany and the insurance
conpany work that out to determ ne either nunbers or
particul ar individuals or the like. And so here what we
are tal king about is a situation where the enployer is
not liable for the danage. It's an insured risk, and --

CHI EF JUSTI CE ROBERTS: Wbuldn't they have
to pay higher insurance rates -- to say they're not
liable for it I think is a real --

MR. FREDERICK: It's a different form of
liability and it's one that based on the way workers'
conpensation is traditionally devel oped -- and | woul d
direct the Court to the opening chapters of Larson's
nmonunental treatise on workers' conpensation, where he
basically says if this is a social conpact in which the
enpl oyer doesn't have to face liability for personal
injuries in tort, but gets insurance and the prem uns
are then passed on to the consum ng public of that
particular entity's goods.

JUSTI CE BREYER: Does it carry over who is
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an enpl oyee fromthe Longshoreman Act, which defines an
enpl oyee as a maritime worker, and then defines that as
exceptions and so forth and this has a couple nore.
That's who the enployee is, right?

MR. FREDERI CK: Under this statute, no,
(b)(2), as Justice Sotonmayor referenced, it is -- it is
an enmpl oyer, sonme of whose enpl oyees are engaged in
"such operations.” And M. Valladolid was exactly the
ki nd of person who was engaged in such operations.

So our subm ssion, Justice Breyer, is that
that is the kind of person that Congress contenpl ated
when it was focusing on the workforce that woul d be
engaged in the devel opment of the outer continental
shel f.

CHI EF JUSTI CE ROBERTS: But you -- | don't
nmean to get back to -- it's not you have to say that
Congress contenpl ated the person who spent 30 percent of
his time on the outer continental shelf. |In ternms of us
comng up with a test. Maybe your client is an easy
case, where it's 98 percent. But the test you want us
to adopt covers the person who spends 70 percent of his
time on | and?

MR. FREDERI CK: M. Chief Justice, if |
could put it this way, the pushback for the but-for test

inits broadest sense is that there isn't a natural kind
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of a way of confining sone restriction to it. And so if
you | ook at the statute in ternms of what it naturally
must have neant by Congress, there is a natural limt,
and it is not just conplete but-for causation, but there
are an effort -- there is an effort to try to restrict

t he scope of the conpensati on.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Clenment, you have four m nutes
remai ni ng.

REBUTTAL ARGUMENT OF PAUL D. CLEMENT
ON BEHALF OF THE PETI TI ONERS

MR. CLEMENT: Thank you, M. Chief Justice.
A few points in rebuttal. First of all
Justice Kennedy, you asked about deference, and | think
before you give any deference to the governnent's
position you should | ook at the other governnent's
position which is to say the position that the
government took in its brief to this Court in Picket v.
Petrol eum Hel i copters in 2002.

They have a conpletely different position
now and they' ve never explained the difference other
than to say what they thought was pl ausi ble then they
now find persuasive now. That's not enough for
deference. And in that brief they took a position very

simlar to ours. There has to be status plus situs
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al beit a slightly different situs, but otherwise it's on
all fours with our position. Second of all, the
governnment cones up here and says the |l ongshore renedy
s an outlier anmobng workers' conpensation renedies
because it's the only one with a situs.

Well, the problemw th that is of all the
wor kers' conpensation provisions that Congress coul d
have extended to the Quter Continental Shelf, it picked
the Longshore Act with the situs requirenent. And the
governnment al so says, well, you know, the reason that
t he Longshore Act had a situs requirenment was because of
Jensen, and this Court's decision in Jensen created a
probl em about whet her State workers' .conp |aw could go
to navi gabl e waters.

Well, that's the same back drop agai nst
whi ch Congress is passing OCSLA. |t doesn't know that
State workers' conpensation law can go to the Quter
Continental Shelf. Jensen is still good |law. Jensen
tells Congress that it can't extend -- they can't extend
their laws to the navigable waters. Wat nakes --

JUSTI CE Gl NSBURG: Why doesn't Congress
know? Because | think states overwhel m ngly woul d
i ncl ude Quter Continental Shelf workers in their
conpensati on schene.

MR. CLEMENT: ©Oh, no, Justice G nsbhurg.
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What states overwhelm ng did is say a worker could be
covered in a different state. But covering themon the
Quter Continental Shelf was not sonething that was well
est abl i shed.

And i ndeed Congress specifically heard
testinony that questioned the ability of either states
to get their workers' conp |law there directly and al so
heard that there m ght be constitutional problens
because of the Knickerbocker Ice case of Congress
extending the State |law there. So that's why they
settled on this remedy of taking this Longshore Act that
sol ved the Jensen problem on the navigable waters and
sol ved the sane problem for the Quter Continental Shelf.

JUSTICE GINSBURG. It would make sense to
use the Longshore Act because they would have the sanme
| evel of conpensati on.

MR. CLEMENT: As other alternatives |ike the
Jones Act?

JUSTI CE G NSBURG. No. They wanted the
OCSLA wor ker to have the sanme benefits as the | ongshore
wor ker .

MR. CLEMENT: Sure, when they were on the
shel f. But they were solving the exact sanme kind of
jurisdictional problemthey saw with the Longshore Act

with the shelf -- with the statute. Justice Sotonmayor,
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| don't think you can read too nmuch into B(2). Al b(2)
is doing is nodifying the same definition for the
| ongshores. You are an enployer if you enploy a
| ongshoreman or a | ongshore worker. So they are just
updating this for purposes of extending a |ongshore
renmedy to the shelf. B(3) does the sane thing. And it
nodi fies the situs and creates a situs that makes sense
for the shelf: the navigable waters, drydocks, the
shelf, artificial islands and everything attached
t hereto.
M. Chief Justice, you tal ked about the
I nprecision of their test. It's worse than that. It's
i mpreci sion without any text. At |least in the Jones Act
you have seanen and you have sone other textual clues as
to where you draw these limts. Here there is nothing
in the statute that in any way suggests a status-based
test. So you would be conpletely unnmoored, if you wll.
The | ast point | would make is this. The
answer to the causation test is really of the kind of a
lie of the other side's position is what they say when
they are dealing with sonmebody who is not a 98 per
center but is a 2 per center. Wen that person goes out
on the shelf, when are they covered? Well, when the
injuries operating on the shelf cause a direct injury on

the shelf. At that point even the governnent resorts to
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a situs-based test.

Well, here's the problem That status-based
test, it is in the Jones Act; it's not in OCSLA. And
even when you recogni ze that and you | ook at what is
| eft of the case, what is left of the case is either our
approach that essentially incorporates the Longshore Act
through b(3) or a tight-nexus test that would require a
geogr aphi cal focus and give -- give force to the words
"conducted on the shelf."

This person was injured by operations for
t he purpose of exploring the shelf at sonme |evel, but he
sure wasn't injured by operations conducted on the shelf
for those purposes. He was injured by operations on dry
| and. And under those circunstances, the renedy lies
with the State workers' conps |law, not with OCSLA.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.
The case is submtted.

(Wher eupon, at 11: 04 a.m the case in the

above-entitled matter was submtted.)
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